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THE MYTH OF CIVIL DISOBEDIENCE!

Wibren Van der Burg

1. Introduction

In the nineteen sixties and the early seventies the subject of civil disobedience
was intensely discussed by philosophers and other scholars. This academic discus-
sion was a response to recent social developments: illegal political actions had
become a relatively common aspect of public life and received much public attention.
The main targets of action of the disobedient citizens in the United States were
civil rights and the Vietnam-war. Now, in the eighties, in some countries in Western
Europe we can see a renewed academic and practical discussion, originating mainly
from the protests against the American cruise missiles, and in the United States
itself the peace movement is active once more. Other well-known instances of
civil disobedience at present are those against South-African apartheid and the
Sanctuary Movement (a group that illegally helps and hides Latin-American
refugees). .

It is remarkable that recent academic discussion differs only in minor ways from
that of the earlier period. Apart from the simple law-and-order-position, rejecting
civil disobedience, we can crudely distinguish two others. Firstly, a contractarian
approach, which leaves more room for civil disobedience than the simple law-
and-order-view, although, that room is very confined, with regard to both means
and ends. The main representative of this theory is John Rawls.? The majority
of the authors in the Anglo-American world, as well as in the Netherlands and
in the Federal Republic of Germany belong to this tradition.> We will therefore
call it the ‘ruling’ theory.

Secondly, there is a group of more radical, non-contractarian authors, who are
more difficult to bring under a common denominator. They have only in common
a more critical attitude toward the state’s claims to obedience and a more positive
attitude toward disobedience to the law.*’

The central thesis of this article is that the ruling theory must be rejected, because
it is based on a theory of social contract which is either irrelevant or unsound.
Therefore, we need a fresh start in order to develop a different approach to civil
disobedience, taking the individual citizen as its starting-point. This is an approach
that belongs to the second tradition.

The design of this article is as follows. First the characteristics of the ruling
theory are discussed (§2). Then the main thesis will be presented and defended,
which is, that the ruling theory is based on the (irrelevant or unsound) assumption
of a social contract and therefore must be rejected (§3). Following that, the founda-
tions will be laid for a new, more modest, ethical theory of civil disobedience
(§84, 5, 7 and 8). In §6 we will return to the social contract, using the model
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of Joseph Raz, to make clear why precisely, it is unsuccessful as a basis for a
general theory of civil disobedience. In §9 a normative theory for government
reaction, based on liberal-democratic principles, will be sketched. Disobedience
of government officials and politicians poses special problems, which can be
illuminating for the general theory of civil disobedience (§10). The closing section
offers some final conclusions.

2. The ruling theory

The ruling theory is relatively new, though it has some older origins, notably
to be found in the works of John Locke. It developed in response to the Civil Rights
Movement in the late fifties and the sixties, and was reinforced by the anti-Vietnam
movement. Out of that discussion a great number of publications in the American
and British academic literature issued. The theory of John Rawls can be seen as
a kind of summary of the central part of the debate, and it is mainly in the form
of his theory that the results were introduced outside the English-speaking world,
for instance in the Netherlands and the Federal Republic of Germany. But whereas
in the Netherlands the discussion had already been introduced in 1972 in the disser-
tation of C. J. M. Schuyt®, in the Federal Republic of Germany it took until
about 1983 for the concept of civil disobedience to enter public discussion.’

We can sum up the ruling theory in six points. This list of characteristics must
be seen as ‘idealtypisch’ in the Weberian sense; within this approach not all six
elements can be found in every author. In the theory of Rawls, however, all these
characteristics can be seen in a pure and consistent form. Therefore, and because
of the influence of Rawls’ theory, we will in this article, focus on his treatment
of the subject.

1. The definition of civil disobedience is very narrow. Far-reaching normative
elements (like nonviolence and publicity) are included in the definition, thus
smuggling into the concept a specific moral theory. As a result, many actions fall
outside the scope of it, because they don’t satisfy the moral requirements included
in the definition. It is thus already by definition, that the question of moral and
political justification is partly answered. That some action can be characterized
as civil disobedience, makes it more likely that it is morally justified.

A good example is the authoritative definition of Rawls: civil disobedience is
‘‘a public, nonviolent, conscientious yet political act contrary to law usually done
with the aim of bringing about a change in the law or policies of the
government.’’®

The implications of this definition reach further than one would, at first sight,
think. According to Rawls, the definition implies, for instance, that the disobedient
citizen is willing to accept the legal consequences of the act and that he or she
appeals only to the sense of justice of the majority of the community. Thus it is
clear that important moral premises are implied in the definition.

Rawls, though, admits that this definition is much narrower than the traditional
one, which included almost every breach of law on grounds of conscience.”'

2. The moral justification of civil disobedience, according to the ruling theory,
must be based on common values: a common sense of justice (Rawls) or the
principles of a democratic society. Thus, moral principles that are not generally
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accepted in our democratic society, for instance the notion that animals are valuable
in themselves, can not be a justification for civil disobedience, even when these
principles are, according to the actor, totally sound."

3. The central moral question is not: whether, and when, do we have a moral
duty of civil disobedience, but: whether, and when, there is a moral right to civil
disobedience. The question whether it is wise, or prudent, or morally obligatory,
to use this right, is usually passed over in silence, or is mentioned only by the
way."?

4. The attitude of the government towards the disobedient citizen should be
relatively benevolent and responsive. Civil disobedience, narrowly defined as in
the Rawlsian way, is seen as a more or less normal part of a democracy. Conse-
quently, police reaction should be avoided when possible. Furthermore, it should
seriously be considered whether it is possible to refrain from criminal prosecution
altogether, and when, nevertheless, prosecution follows, only light penalties should
be demanded and imposed.

5. The conflict between government and citizen is to be kept very restricted,
as an implication of points 1, 2, and 4 taken together. For the justification and
guidance of their conduct, government and citizen both appeal to the same common
principles; the conflict only relates to the interpretation of these common values.
Fundamental differences of opinion about those values themselves are not at
stake.

The conflict is also restricted by the means government and citizen use. The
citizen’s action is nonviolent, public, and the citizen is willing to accept the
legal consequences, etc. He or she is very loyal to the government. Conversely,
the government should be loyal as well, and therefore should not react too
repressively.

It should be noted that it is mainly the citizen, and not the government, who
is responsible for the limitation of the conflict. He or she appeals only to values
the government and the majority of the community share, and not to personal moral
convictions, that may be much more important for the citizen. The citizen also
shows self-restraint (by definition) in the means used. The relatively benevolent
and conciliatory attitude, that the government must take according to this theory,
only results in a comparatively small limitation of the conflict. Moreover, a prudent
government could also adopt this liberal attitude on other grounds. Consequently,
insofar as the conflict is confined, it is usually due to the citizen; insofar as the
conflict is not, it is usually first and foremost due to the government. Whosoever
compares the hitherto moderately harmonious situation on civil disobedience in
the Netherlands with the highly polarized situation in the Federal Republic of
Germany, finds here the reaction of the government one of the most important
causes.

6. The last and most fundamental characteristic is that some form of a social
contract is assumed. The foundation of the organisation of society and thereby
of government and law, is a social contract. Consequently, the duty of obedience
to the law (usually called political obligation), is based on the social contract. This
contract takes different forms. On the one hand, hypothetical forms (like those
of Rawls), on the other, forms that more or less approximate a factual consent
(e.g. the quasi-consent of Peter Singer).
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3. The social contract

The list of six characteristics just mentioned, shows a clear interconnectedness
which is not haphazard. The first five hang together closely, but moreover are
all based on the sixth characteristic: the social contract, which doesn’t mean that
no other basis is possible for some of the elements mentioned. The liberal attitude
of the government can be justified independently of the social contract, on the
basis of the ideal of democracy. However, especially the characteristics one,
two, and three find their principle justification in the social contract, and stand
or fall by the soundness of it. To demonstrate this, we will now run over all five
elements.

1. Rawls justifies the narrow definition explicitly with a reference to the social
contract. Apart from civil disobedience Rawls distinguishes ‘conscientious
objection’:

“‘noncomplice with a more or less direct legal injunction or administrative order.’’"3

He acknowledges that the traditional concept of civil disobedience, current since
Thoreau, includes conscientious objection. He justifies the essential distinction
between both, by pointing out that in conscientious objection no appeal is made
to the common principles of justice laid down in the contract, whereas in civil
disobedience it is." If the contract happens to be an unsound or irrelevant fiction,
then this would dispose of the ground for the distinction, and we might better return
to the traditional broader concept of civil disobedience.

2. The limited moral justification is, in Rawls’ theory, closely connected with
the social contract. For, in his view, citizens can justify their illegal actions only
with an appeal to the values laid down in that contract. Only when they can do
so, may the duty of obedience that originates from the same contract, lapse. This
reference to the social contract can be found in the writings of many others, for
instance by Helmut Simon.'

3. The focus on rights is rather typical of contractarian theories (though there
are, of course, noncontractarian rights-theories as well). It makes sense, indeed,
to talk of legal rights in a legal theory. But talk about moral rights against the
state or against one’s fellow-citizens, must assume that idea of a general relation
between citizen and state. The social contract forms the basis of this relationship.

A contract yields both rights and duties for the parties to the contract. If one
wants to show that the general duty of obedience doesn’t apply to the case at hand,
the most obvious possibility is that the contract itself gives certain rights of dis-
obedience. Therefore it is particularly in a contractarian theory quite natural to
try and justify civil disobedience as a right, for instance as a form of speech, or
as an extension of the freedom of association.

The other possibility a contract theory gives to justify disobedience is much more
problematic: that is, by showing that one acts in accordance with one of the obliga-
tions of the contract and that this obligation outweighs that of obedience to the
law. In most cases of civil disobedience this proof is extremely difficult to give,
which is exactly why one is dependent on the idea of a right to civil disobedience,
and why the idea of a conflict of duties or obligations (very common in modern
ethics), falls into the background.
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4. The moderate reaction of the government is closely bound up with the social
contract. The disobedient citizen, by definition, only appeals to the same values
as those that ought to determine the actions of the government. The means of action
too show that the citizen adopts a loyal attitude. In view of this fundamental loyalty,
it is only rational for the government to treat the disobedient citizen less severely
than the criminally disobedient citizen. Moreover it is only prudent for a govern-
ment to avoid alienating such loyal citizens by repressive reaction which is not
strictly necessary.

5. The limitation of the conflict finds, as argued above, its origin in the narrow
definition of civil disobedience, the limited moral justification and the liberal reaction
of the government. As these three are all dependent on the social contract, so then
is the fifth characteristic.

It appears that the ruling theory is strongly determined by its contractarian basis.
If this basis were to fall away, then the foundation of the whole theory would be
gone. We therefore need to investigate whether the social contract is a foundation
strong enough to bear this edifice.

The problem, however, is that there are many different forms of contract
theories.' We therefore need to go over the most important alternative
readings.

i. The social contract is a purely fictitious contract. The best-known represen-
tative of this strain of thought being, of course, John Rawls."” But such a purely
fictitious contract has been sharply criticized by Ronald Dworkin. Dworkin contends
that a fictitious promise is not a special type of promise; it is no promise at all.
Likewise, a fictitious contract is not a special form of contract; it is no contract
at all."® A hypothetical contract, therefore, can never be a direct foundation of
the state or of a political obligation. It only has heuristic value.

From Dworkin’s critical analysis it follows that the ‘original position’ constructed
by Rawls might have a function as a kind of ideal observer position.'’ But as far
as civil disobedience is concerned, it is exactly this kind of ideal observer position
that is the least adequate. For, from the point of view of the citizen, civil dis-
obedience finds its basis in the fact that real society is not ideal. To jump over
from an ideal society to a non-ideal one, causes serious distortions, the more serious
because civil disobedience in most cases, especially in actions with political goals,
aims at the non-ideal aspects of actual society.

Thus, a purely hypothetical contract can possibly be useful and sound as a point
of view from which we can deduce and criticize general moral principles, but for
the real, concrete problem of civil disobedience, it is irrelevant.

ii. Inaddition to the purely hypothetical contract Rawls offers a second construc-
tion for political obligation, based on the principle of fairness. This principle holds:

“‘that a person is under an obligation to do his part as specified by the rules of an
institution whenever he has voluntarily accepted the benefits of the scheme or has
taken advantage of the opportunities it offers to advance his interests, provided that
this institution is just or fair, that is, satisfies the two principles of justice.”’?

This principle is one of those accepted in the original position, and it must be granted
that it is a sound principle. But it is much more limited than Rawls bids us believe,
especially when we try to apply it to real society.
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In Rawls’ opinion, it is a condition for the soundness of the fair play argument,
that the institution is just. But the actual law, and the actual state are certainly
not just, even less so when we consider them in their worldwide context. Even
to speak of an almost-just institution goes too far. This means that the fair play
argument cannot be the foundation of a general duty of obedience, or of a general
social contract.

The only thing the principle might be relevant for, is an individual law. For,
in respect of some laws, it can be shown indeed that they are good, that the person
in question has voluntarily accepted the benefits, and that this is a good reason
for obedience to these laws, and perhaps for other closely related ones too.2' But
even then, the foundation is pure self-interest, and therefore the argument can’t
reach further than self-interest. As a prima facie reason the fair play argument
only has force to put aside reasons of self-interest, but it is not strong enough to
overrule reasons for disobedience based on moral ideals. (The exact implications
of this point will become clear in section 5.) This means that the principle of fairness
is usually a barrier to tax-dodging based on egoistic motives, but not to public
tax-refusal based on idealistic motives (granting that the citizen does not belong
to the worst-off in society, and, as in most cases will be true in western societies,
that he or she has had a certain profit from goods that have been financed by
taxes).

So the fair play principle is sound, but with only limited relevance for the problem
of civil disobedience.

iii. Then there are theories based on factual consent with a social contract.
One of them is a theory based on real consent: according to D. D. Raphael the
foundation of the United States of America can be seen as the making of such
a social contract.”” But even putting aside the question whether this thesis were
true for the majority of the inhabitants of the state at that time, for their descen-
dants and later immigrants, it certainly doesn’t hold.”> We can therefore disregard
this reading of the contract as at complete variance with the facts; for a duty or
obligation of obedience in a modern society it provides no good foundations.

iv. A better-known reading of a factual social contract is based on a tacit, implicit
consent, the idea of John Locke. By living in a certain country, and by using certain
facilities that the state offers its citizens, one is presumed to consent tacitly to the
social contract. But for consent to have real moral implications, it must be a free
choice. Such free choice doesn’t exist nowadays (if it ever did); emigration is not
a solution any longer for someone who doesn’t accept a certain regime in his or
her own country, but who equally doesn’t like the governments in other countries.
Quite apart from emigration failing to be a solution, some of the most important
actual problems that give rise to civil disobedience — the risk of a nuclear war
and pollution — threaten every country on this earth.

We are sometimes told that participation in free elections does imply consent.
But as much value as we may attach to these elections, we can’t see them as a
really free consent with the state and the parliamentary system. For, the choice
is not between being governed according to the parliamentary system or being
governed according to one’s own ideas; one only has those options that are offered
within the parliamentary system. So there is no question of a free choice that can
be the basis for a commitment to the state.
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v. An intermediate form of consent is the construction developed by Peter
Singer: quasi-consent. In his book Democracy and Disobedience he first attacks
the preceding argument: in his opinion someone who participates in elections, indeed
doesn’t thereby consent. Nevertheless he or she incurs a duty of obedience, because
other participants may expect that voting implies consent.” However, because the
- incorrectness of the preceding argument can be clear to anyone, it is irrational
for the other participants to expect that voting imples consent, because they
can surely know that for the anti-democrat, voting will sometimes be the most
rational choice. And the irrational expectation of others is no good reason for
obedience.

Our conclusion can therefore be that the construction of a social contract is either
irrelevant — in the cases of a fictitious contract, or unsound - in the cases of factual
consent. It can at best serve as a heuristic device, whereby the ‘original position’
functions as a kind of ideal observer position from which point to test our moral
intuitions and develop and criticize general moral principles. But this is totally
inadequate as a foundation for the far-reaching claims the ruling theory makes.
In section 7, we will analyse in a more elaborate way why this is inadequate, but
before we can complete our criticism of the ruling theory, we must first return
to the general question of the moral evaluation of civil disobedience.

4. A first sketch for a new approach of civil disobedience

If social contract theories cannot be the basis for a theory of civil disobedience,
how then can we develop such a theory of civil disobedience? The answer is to
straightforwardly acknowledge that there is no general ‘unified theory’. There are,
of course, general considerations about the subject, but nothing to substantiate
calling it a “‘unified theory’’. Civil disobedience is usually the expression of a
conflict between government and citizen, both apparently having different opinions
on the same subject. We should not theorize that conflict away, but consider it
as a fact. Only if we start from there, would it be possible to come to a reduction,
and perhaps even a solution of the conflict.

But what then is the basis of the state, the legitimation of government authority?
Perhaps we’d better forget that question. It is as insoluble and as fruitless as the
question of the theodicee. Because the state is a product of human beings, a full
legitimation of state authority is impossible. What is possible, is a limited and
conditional legitimacy of state authority, and therefore concomitantly, a limited
and conditional duty of obedience, or duties of obedience, as circumstances may
require. As long as the state is a human affair, there are going to be conflicts between
citizen and government. These should not be covert on a theoretical level, but
should be overt on the concrete level. A theory of civil disobedience is only then
successful, if it creates the opportunity for open discussion, and abstains from
parti pris.

The following points of view at least are important: the moral point of view
of the individual citizen, the political point of view of the government, and the
legal point of view of the judge who must sometimes decide the conflict between
government and citizen. (This enumeration is not exhaustive, for instance, it is
possible to develop a theory from the point of view of companies and other
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organisations on a meso-level.) Properly speaking, this means that we should
construe several theories of civil disobedience, according to the various points
of view from which we can look at actions of civil disobedience. Only when we
have dealt with the normative questions within each of these points of view
separately, would it be possible to investigate whether a synthesis is possible on
a theoretical level.

From the moral point of view it would seem natural to take up the broad question:
when is a breach of the law morally right? From the point of view of the government
and that of the judge, the central question is: how should the government or judge
react when a citizen breaches the law, claiming that his or her action is morally
justified?

What does this mean for the definition of civil disobedience? From all points
of view a neutral definition is preferable, because we thereby avoid a prior
imposition of a certain normative theory, and a favouring of one of the parties.
Possibly this theory at the end will prove to be right, but this must not be decided
in advance on the basis of the definition.

In Rawls’ definition, once the basis of the social contract has fallen to pieces,
the difference between civil disobedience and conscientious objection collapses.
The common elements that remain are illegality” and conscientiousness, the
second element to be interpreted as the action being, in the opinion of the actor,
morally justified. It is no accident, that these two elements are widely considered
to be minimal elements of a definition of civil disobedience.

However, besides these elements, we need a third one, to be seen as an inter-
pretation of the notion ‘civil’: the citizen sees his or her position as that of a citizen
who does not completely deny the legitimacy of the state. This addition is necessary,
because otherwise the question of the moral justification of disobedience does not
even arise; for when the legitimacy is not acknowledged, the existence of a law
is only a tactical consideration, and not a direct moral one. From the political and
legal points of view too, this addition is essential: government and judge are accepted
as such, and are not seen in terms of sheer force. However this acceptance of
legitimacy need not be total; in fact total acceptance of the legal order is as absurd
as complete rejection. Obviously ore can have fundamental points of criticism
of the existing legal order, without completely rejecting it.

As a definition we can now propose:

Civil disobedience is conscious non-compliance with legal obligations, which, in
the opinion of the actor, is morally justified, even though he or she does not
completely reject the legitimacy of the legal order.

This definition is congruent with many other proposals for a broader definition.?

5. Moral reasons for obedience

The central question of the moral theory for individual action is: when is civil
disobedience morally right? The general political obligation of the ruling theory,
with certain exceptions (rights), which was based on the social contract, has fallen
away. Therefore we’ll have to put the question the other way round. Not the question
of the justification of disobedience is central, but the one of the justification of
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obedience. What moral reasons do we have for obedience to the law? In concrete
cases these can be many, but the most important ones are the following:

1. Promise. Someone swears allegiance to the laws or to the constitution of
the country. A condition of the moral relevance of such a promise is that it be
freely made. When, for instance, every military conscript is obliged to swear
allegiance, there is neither real freedom nor free consent. Such a promise then
has almost no moral force at all. A comparable situation occurs when for some
occupations one is dependent on the state (teaching) and when such a promise is
a condition of the job. Once again, free choice is utterly limited and hence the
moral force of the promise is limited too. On the other hand with many political
offices the voluntariness is high, and so, consequently is the moral force of the
promise. This is one of the reasons why the disobedience of politicians and officials
is much more difficult to justify than that of ordinary citizens.

2. Fair play. This argument has been dealt with above. It does indeed yield
a reason for obedience, although it has most relevance as far as self-interest is
concerned. Nevertheless some reasons of self-interest can be put aside by it. But
when no-one is harmed by a breach of law, the fair play principle does not apply.
Consequently, the importance of the fair play principle is limited.

3. Democratic procedure. When a truly democratic procedure has led to the
law in question, that in itself is an important reason for obedience to that law.
But then there has to be a real democracy, implying more than a decision made
in accordance with the formal rules of a democratic procedure. There must have
been a real willingness on the part of the majority to discuss the subject with
minorities, etc. Moreover there should be no permanent minorities. In the case
of nuclear energy and missiles in some western European countries such a permanent
minority does exist: over and again it is the same minority that objects to certain
essential political majority decisions. In such a case the democratic legitimation
is weakened for those decisions in respect of this minority.”

4a. The good law. This is the most obvious argument for obedience to the
law. One has a duty to support a good institution; when, in the case of a good
law, that law can be supported by obeying it, this is an important reason for
obedience. The central question in real life is, of course: when must a law be con-
sidered as good? Because this is one of the central controversies of political ethics,
and cannot be discussed in a few words, we do not intend to go into the exact
criteria here. In most cases, however, it will nevertheless be possible to reach
a workable consensus on the evaluation of concrete laws despite different theoretical
premises.

4b. The good legal order. The legal order as a whole is good, and therefore
the individual law must be obeyed. This argument can be found with many authors.
But it is not a sound argument. Of course the legal order has some value, but it
is not indivisible. Some laws within that legal order have much value, whereas
others have only small value or even none at all. Only if the legal order itself
were to have extra value, that would be damaged by non-compliance to bad laws,
would this argument hold.

But this must be seriously doubted. Perhaps the opposite is the case: the value
of the legal order might become greater if citizens only selectively obey laws.
For though the order might be diminished, it would be more just then. Moreover
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it is not clear, what exactly the damage to the legal order as a whole would be,
if certain bad laws were disobeyed.

The legal order as a whole, therefore, cannot yield an extra argument for
obedience.

5. Legitimate expectations. When others trust with good reason my compliance,
then I may not betray their confidence if they have acted on the basis of this trust,
as a result of which action they will suffer a loss because of my noncompliance.
But this is only true, if their trust is justified (hence not for the white South-African
who wants to see only white customers in a restaurant), and when they do suffer
losses. The argument is relevant. Usually, however, it is possible to prevent it
from becoming valid, by giving prior publicity to the action, or by compensating
victims as much as possible.

6. Respect for the law. A personal attitude of respect for the law can be a reason
for obedience. This has been brought to the fore by Joseph Raz: it is an actor-
directed reason.”

Most people in western society do have such a personal attitude of obedience,
due either to a personal habit of obedience, or to certain feelings of loyalty to
the law. This can indeed be a good prima facie reason for obedience to the law,
and may also explain why so many people have found it difficult to proceed to
civil disobedience, despite the fact that after long and ample deliberation they
have concluded that this would be morally obligatory. They have not reckoned
with the force of this reason, or thought of it as important, but not conclusive;
consequently it gives them a sense of unease.

6. Prima facie and exclusive reasons

So much for some of the possible reasons for obedience to the law. These are
prima facie reasons, which, when present in the case at hand, can be overruled
by other more weighty reasons, for instance by the moral duty to help the destitute,
or by the duty to try to change an unjust government’s policy.

But beside prima facie reasons there are other types too. Joseph Raz has named
them ‘exclusionary reasons’.”> An exclusionary reason is a second order reason.
It cannot simply be balanced against other reasons, but excludes some others from
the balance altogether. For instance an order is not only an important prima facie
reason for acting in accordance with that order, but is an exclusionary reason with
regard to certain other reasons, €.g. the reason that I think that my superior is
wrong. The point of an order is exactly that I have to obey, regardless of my own
views on the issue.

Equally, a promise is an exclusionary reason. If I promised to be present at ten,
I may not arrive late, merely because I preferred an expansive and extended reading
of the morning paper. But I may arrive late, if the reason is that I had to help
a victim of a traffic accident on the way to my appointment. Thus it is clear that
the scope of exclusion is very important. With an order the scope of exclusion
will be rather large, but varies according to context. With a promise the scope
may also vary. When we have arranged to drink coffee at ten, then the scope is
smaller than it would be if I were bringing my friend to the airport.

Raz calls a fact that is both a prima facie and an exclusionary reason, a ‘protected
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reason’.*® A promise, for instance, is both a prima facie reason to act in accord-
ance with the promise and an exclusionary reason not to act according to a number
of other reasons.

The question now is whether some of the above-mentioned reasons for obedience
are protected reasons. And, indeed, some of them are. The idea of an exclusionary
reason was illustrated above by the example of a promise. So a promise or an
oath of allegiance is an exclusionary reason, and as it is a prima facie reason for
obedience as well, it is a protected reason. Consequently, for those who have sworn
allegiance, civil disobedience is much more difficult to justify. The exact implica-
tions for the disobedience of officials and politicians will be elaborated in section 10.
The fair play principle also results in a protected reason. The scope, however,
is confined to conflicts with self-interest. The fair play principle can only exclude
from the balance those reasons for disobedience, that are reasons of self-interest.
For the foundation of the fair play argument is that others may enjoy the same
sort of profits I have had before. The point is a fair distribution of profits, a distribu-
tion implying that everyone in the long run gets a fair share. The moral force is
based on, and therefore confined to, the advantages I have had. Consequently,
this principle can never exclude competing moral reasons, but only the non-moral
reason that I would myself benefit by this illegal act. This type of egoistic reason
is indeed excluded. The implication is that tax-dodging usually cannot be morally
justified, when the main justificatory reason would be personal profit, but that
open tax-refusal may well be justifiable, if it is aimed at the public good.

The most important exclusionary reason, however, is the democratic procedure.
It is of the essence of a democratic procedure that the minority bears the loss,
when after open and fair discussion a decision has been reached on the basis of
good arguments. Had I participated in that procedure, or could I have participated
had I wanted to, then I am not as free in my actions as I was before. It is no longer
right for me to act on those reasons that have been brought forward in the discussion,
but have been weighed and found wanting by the majority.

A condition, of course, is that it really was a democratic procedure. Clearly
the central question is: when is a procedure really democratic? To enter this dis-
cussion here would lead us too far away, but we can bring out some aspects. Firstly:
a democratic procedure by itself, in the end cannot legitimize essential, irrevers-
ible decisions. One of the reasons why a democratic procedure is acceptable for
the minority, is the possibility of that minority becoming a majority and then
reversing the decision, or receiving compensation in other points. But with essential,
irreversible decisions neither of these alternatives is available.”

Further conditions for a democratic procedure are that no permanent minorities
exist, that the majority tries to take full account of the minority, and that, when
necessary and possible, it tries to meet the minority by making concessions.
Moreover, the discussion should be really open, fair, and not dominated by personal
interests and power.

In view of all those demands, it will be clear that such a really democratic
procedure is as distant from reality as the famous ‘herrschaftsfreie Diskurs’ of
Habermas. But of course this doesn’t mean the ideal is without significance. For
we have to evaluate how far reality does meet the ideal. If it does to a reasonable
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degree, then the democratic procedure can exclude the concurring prima facie
reasons if not completely, at least partially. The consequences for civil disobedience
are twofold. For direct civil disobedience they are quite simple: the legal rule that
is broken is the very rule in dispute. Thus, when the procedure for making and
in older cases, maintaining the law, was a really democratic one, civil disobedience
could not be right, if the only justification were that the citizen opposes the law.
The democratic procedure then acts both as a prima facie reason for obedience
and as an exclusionary reason in regard of those reasons for disobedience that
are based on substantial criticisms of the law, but were already considered in the
procedure that led to it. Hence the democratic procedure is a protected reason.

The case of indirect civil disobedience is somewhat more complicated. Indirect
civil disobedience means that some undisputed rule is broken, in order to protect
against some other law or policy. In such a case two democratic procedures are
relevant. First the democratic procedure in framing the specific law that is
disobeyed, which procedure forms a prima facie reason for obedience to that law.
But quite apart from that, the democratic procedure in making a controversial law
or policy plays a role. This second procedure might form an exclusionary reason
in regard of those prima facie reasons for disobedience to the broken law, that
are based on objections to the controversial law or policy. For instance, one cannot
justify a road-blockade with reasons that have been weighed and found wanting
in the democratic procedure. Consequently, in this case, there is not one protected
reason, but there are separate, prima facie and exclusionary reasons.

The rather obvious conclusion is that, the more democratic the policy, the stronger
the reasons for obedience to the law are, and the less civil disobedience is justifiable.
That this conclusion, which is also intuitively acceptable, directly follows from
the model, can be seen as an indication of the usefulness of such a model.

7. The social contract as a protected reason

We can now complete the analysis of the social contract. Above it proved
impossible to base the social contract on factual consent. On the other hand a
hypothetical social contract proved to be sound, but was rejected as irrelevant.
Using the concept of a protected reason, we can now explain why we rejected it.

The concept of protected reason can be applied to the social contract. A contract
is a combination of promises by both parties. This means that a contract, just like
a promise, is a protected reason. A social contract is a very fundamental contract,
that controls almost all the social activities of the parties to that contract. For the
contract regulates the entire ordering of society. Thus the scope of the protected
reason is very large, if not all-embracing (this depends on the exact contents of
the contract, especially on whether unalienable rights are acknowledged). With
this it gets clear how the morality of citizenship functions as a ‘role morality’.
Because the role is all-embracing, the general question of when disobedience is
justified, is fully determined by the answer to the specific question when dis-
obedience is justified within this role morality.

For the social contract to be the basis of a role morality, it must be grounded
in a factual consent. But earlier we rejected theories which based the social contract
on a factual consent, whether real or tacit. The alternative, a hypothetical contract,
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is not unsound in the way the factual contract is, but it is simply not enough for
the ruling theory of civil disobedience, for it is not a protected reason, as there
is no real promise at all. The hypothetical contract can have a heuristic function,
or imply a certain form of ideal-observer position for the justification and critical
evaluation of moral principles, but those principles themselves don’t get the
necessary status of protected reason by this construction.

Simultaneously, this analysis shows why the social contract has for such a long
time seemed an attractive starting point for the debate on civil disobedience. For
it results in rather concrete norms for the evaluation of civil disobedience. The
switch from a factual to a hypothetical contract, however, is a very risky one,
owing to covert and unsound assumptions underlying it. It is therefore time to
drop this contractarian basis. The myth of civil disobedience as something very
difficult to justify, and as some very special exception to a general duty of obedience,
has existed for too long.

8. A fresh approach to civil disobedience

So far we have summed up a number of reasons for obedience, and investigated
their exact status. What remains for the analysis of civil disobedience is a simple
balancing of good reasons, as is so often applied in ethics. We can’t say very much
in general about this balance. What role and what weight the different reasons
for obedience in the balance have, cannot be determined in abstracto.

When a doctor considers whether or not to meet the demand of a terminal patient
for a painless end of his or her suffering by euthanasia, the illegality of this action
will usually only play a minor role. On the other hand, when one considers driving
through a red traffic-light, the weight of the various reasons for obedience to the
law will be relatively strong. We should not therefore expect a general ethical
theory of civil disobedience that can produce concrete norms. Of course, it is
possible to develop certain rather general principles, like ‘‘action must be in pro-
portion to goal’’, and ‘‘less harmful means should have been tried first’’. Apart
from these there is little more to be said in general.

When we take away the contractarian basis, civil disobedience turns out to be
not such a very special thing. And when we look at modern western society, we
notice that conscientious, but illegal acts are indeed very often accepted. It is time
we demystify the state and reduce the ‘political obligation’ to an ordinary moral
duty. The times of the divine right of kings have gone. Government should be
obeyed because of the quality of the laws, and because of the quality of the
democratic procedure. These two themes must be at the centre of the modern dis-
cussion on civil disobedience. The approach that has been defended in this paper,
has this effect, and does not focus on the misleading question of whether or not
the contract has been broken.

9. Government reaction to civil disobedience

Now government can no longer be seen as based on a social contract, we must
find a new normative basis. But this does not create a great problem, because the
construct of a social contract can be useful as a device to evaluate what general
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principles should hold for state action.”? And in this respect the result will not
need to differ so much from that of the ruling theory. Thus the main ideal for
government action must be, that government be democratic, and that it should
guarantee the rule of law (the ‘Rechtsstaat’). This democratic ideal demands that
the government tries to meet the citizen: its policy should be based on the highest
possible consensus. Civil disobedience can then be seen, at least in respect of those
actions that have a political aim, as an important means of protest, or to speak
with Jirgen Habermas: civil disobedience must be seen as a normal part of a mature
democracy.” :

Furthermore, an important aspect of government action is that a government
should do good. It is on this point that the discussion with the activists must usually
focus: is the controversial policy or law good, or not? The government must enter
into such a discussion with its citizens. Sometimes this will result in a change of
policy; sometimes it will result in dropping a criminal prosecution and sometimes
the government will be able to persuade the citizens and thus accomplish a greater
consensus. Very often, however, in the full of the battle, the relations between
government and citizen are polarized, and the state is so little responsive that it
can only regard the disobedient citizens as enemies. In such situations there can
be an important role for an independent judge. Sometimes the judge will, unlike
the government, come to the conclusion, that the disobedient citizen was (at least
partially) right, and express this in the decision. This is a third aspect of the ideal
of democracy — the rule of law implies that government action is controlled by
law. In cases of civil disobedience especially, this can be of great importance,
even if reality compels us to acknowledge that judges are seldom willing to take
on this truly independent role.

Anyhow, the moral theory for individual action and the political theory for govern-
ment action turn out to run fairly parallel. In both theories the most important
elements of the discussion on civil disobedience are, first, whether the contro-
versial decision or law is morally right, and second, whether the controversial
law or policy was passed in a democratic way. Such a parallelism between political
and moral theory can be found in the contractarian theory as well. But in contrast
with this last position, that parallelism in the position we defended, is not the result
of an artificial and therefore undesired limitation of the conflict.

10. Disobedience of government officials and politicians

A theme that until now has received very little attention in the discussion on
civil disobedience, is that of the disobedience of government officials and politicians
in the exercise of their function. We need not wonder about that, for the personal
consequences can be very serious (e.g. being fired). Supererogatory actions can
be admirable, but such a personal sacrifice cannot normally be expected. Leaving
aside whether it can be effective, because in the likely case that the disobedient
official is replaced, the controversial policy can continue without many problems.
The most important circumstances in which official disobedience really forms a
serious problem, are therefore rather extreme, as in cases of war or dictatorship.
Usually the ‘‘Befehl ist Befehl’’ argument is then brought forward, an argument
that has correctly been rejected by the Niirnberg trials. Nevertheless from a
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systematic point of view the questions are interesting: How must we look at a
government official who does not execute an order, or at a secretary of state or
communal council, which refuses to carry out certain decisions? Ho v do we judge
a policeman, who refuses to apply violence against nonviolent demonstrators at
a peace rally, or the mayor, who refuses to execute an expulsion order of a foreigner
who has lived for years amongst the community?

Here the situation differs substantially from the case of an ordinary citizen. The
official or politician accepted by his or her own free will the office or job. This
implies a free consent to the role morality of the office, which is based on the
normative principles for government action.’* Therefore, disobedience must be
Jjustified within that role morality on the basis of the same principles.

This squares with our earlier analysis. An official makes an explicit promise,
and therefore is bound to the content of that promise. That promise implies that
the official will act in accordance with the norms of the office held, and that he
or she should not act on the basis of personal moral convictions. Thus, the promise
is an exclusionary reason. The same holds for an oath of allegiance. Even though
the literal formulation is usually one of allegiance to the law or Constitution of
the country, in our opinion this must be interpreted as allegiance to the law or
constitutional law of the country. Because the law includes more than the written
rules, referring implicitly to the principles of justice and democracy,* this oath
must be interpreted as one of allegiance to the fundamental moral principles of
the state, in connexion with the written laws, and hence as allegiance to the role
morality of the civil servant.

Obviously the analysis for officials and politicians shows a great parallelism
with the ruling theory of civil disobedience, which we rejected earlier. But, unlike
the latter, in the case of the official or politician the role morality is usually sound,
because it is based on a really free consent, whereas the role morality of the citizen
in the ruling theory turns out to be based on a fictitious promise only, and therefore
has to be rejected.

We should notice that role morality is not the same for every official position.
Firstly, because of the allocation of tasks: a judge has certain special responsibilities,
which an ordinary civil servant does not have, whereas the latter has yet other
responsibilities. And secondly, because an elected official has certain special
responsibilities to his or her own voters, which in practice implies a greater margin
of action in accordance with political convictions. Nevertheless the main lines of
the analysis are the same for all of them.

11. Conclusions

The ruling theory of civil disobedience is based on either an irrelevant or an
unsound assumption of a social contract. Therefore it must be replaced by an
approach that does not assume one general political obligation, instead taking the
line that there are various conditional reasons for obedience.

The most important of these is the democratic procedure and the substantial quality
of the policy or law. These two points must therefore be the core issues in the
discussion between government and disobedient citizen in most of the cases.
This is promoted by the model here proposed, an obvious advantage over the
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contractarian approach. The latter, as we saw, focuses on the question of whether
the contract has been broken or not, in which case initially a preliminary discussion
on the exact conditions of the contract is necessary. The question whether there
is a substantial or procedural legitimation, is then merely indirectly answered.
This alternative approach also implies a reversal of the burden of proof. It is
not the citizen who must demonstrate that the contract has been broken, but the
government that must show that the policy or law has a procedural or substantive
legitimation. In contractarian theory the duty of obedience is assumed and the citizen
is the one who must show that the government did not meet its obligations. In
the approach that has been proposed in this article it is precisely the other way
round. The government must earn obedience and demonstrate its legitimacy.
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